UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Charles C. Anikwue
SSN XXX-XX-0881
Mary F. Anikwue
Faye M. Anikwue
SSN XXX-XX-3413
CASE NO. 04-50889 RJK

Debtor.

NOTICE OF HEARING AND MOTION FOR RELIEF FROM STAY
TO: Debtor and other entities specified in Local Rule 9013-3(a).

1. Ladle Bank National Association as Trustee for certificateholders of EMC Mortgage Loan
Trust 2003-B, Mortgage Pass-Through Certificates, Series 2003-B, through its servicing agent, EMC
Mortgage Corporation (hereinafter "Secured Creditor"), by its undersigned attorney moves the Court for the
relief requested below and gives notice of hearing herewith.

2. The Court will hold a hearing on this motion on November 29, 2004, at 10:30 a.m., or as soon
thereafter as counsel can be heard, before the Honorable Robert J. Kressel in Courtroom 2, Fourth Floor of
the above entitled Court located at U.S. Courthouse, 515 West First Street, Duluth, Minnesota.

3. Any response to this motion must be filed and ddivered not later than November 23, 2004,
which is three days beforethe time set for the hearing (excluding Saturdays, Sundays and holidays), or served
and filed by mail not later than November 17, 2004, which is seven days before the time set for the hearing
(excluding Saturdays, Sundays and holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS
TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT A HEARING.

4, This Court has jurisdiction over this motion pursuant to 28 U.S.C. 88 157 and 1334, Federal

Rule of Bankruptcy Procedure 5005 and Local Rule 1070-1. This proceeding is a core proceeding. The



petition commencing this case was filed on August 4, 2004. The case is now pending in this Court.

5. This motion arises under 11 U.S.C. § 362 and Federal Rule of Bankruptcy Procedure 4001.
This motion is filed under Federal Rule of Bankruptcy Procedure 9014 and Local Rules 9013-1 - 9019-1.
Movant requests rdief from the automatic stay with respect to property subject to alien. Movant requests
said relief be effective immediately notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3).

6. Debtor is indebted to Secured Creditor in the original principal amount of $166,000.00, as
evidenced by that certain Promissory Note dated February 6, 1995, a copy of which is attached hereto as
Exhibit "A", together with interest thereon.

7. Debtor's indebtedness is secured by a mortgage on rea estate in which Debtor has an
interest as evidenced by that certain mortgage deed dated February 6, 1995, executed by Charles Chike
Anikwue and Mary M. Anikwue, recorded on February 10, 1995, as Document No. 0458414, a copy of which
is attached hereto as Exhibit "B". The name and address of the origina creditor is contained in the attached
Exhibit "B". The property is located in Halifax County, North Carolina and is legally described as follows
to-wit:

TRACT ONE: All that certain lot or parcel of land together will al improvements thereon, in the City
of Raonoke Rapids, Haifax County, North Carolina, designated as Lot No. ONE HUNDRED FOUR
(104) according to the “Plat Showing Part |, Section V, Becker Farm, owned by Becker Farms, Inc.”
made by Cyril C. Waters. Registered Surveyor, under date of October 9, 1977, and of record in the
Office of the Register of Deeds for sad Hdifax County in Map Book 18 at Page 64, and being the
identical real property conveyed to Charles Chike Anikwue et ux by deed dated December 14, 1981,
recorded in Book 1156, Page 23, Halifax Public Registry. Reference to said map and deed is hereby
made for greater certainty of description.

TRACT TWO: Beginning a a point in the northern right of way of Still Forest Place, said beginning
point being the southeast corner of Lot No. 103 according to the plat showing part I, Section V,
Becker Farms, Inc. by Cyril C. Waters, Registered Surveyor, of record in Map Book 18, Page 64,
Halifax Public Registry. Thence along the northern right of way of Still Forest Place, N: 88° 46" W.
2.90 feet to a new iron pipe; thence a new made line through the property of the Grantor N. 13° 35'
E 15.35 feet to anew iron pipe in the dividing line between Lots 103 and 104 on the map hereinabove
referred to; thence along said dividing line S. 2° 45" W. 15.0 feet to the point of beginning and being
a triangular shaped tract at the southeast corner of said Lot 103; reference is also made to “Plat
Showing a Portoin of Lot 103, Part I, Scetion V, Becker Farm Conveyed to Charles Chike Anikwue
and Fary Miller Anikwue by Russell R. Lucas’ by Cyril C. Waters, Registered Surveyor, under date
of December 24, 1988 and being a portion of that property conveyed to Charles Chike Anikwue et



ux by deed of Russell R. Lucas et ux dated January 10, 1989 and recorded in Book 1442, Page 21,
Halifax Public Registry.

TRACT THREE: That certain tract or parcel of land lying and being situated in the City of Ranoke
Rapids, Roanoke Rapids Township, Haifax County, North Carolina, and being more particularly
described as follows: BEGINNING at a point on the edge of the right of way for Stll Forest Place,
said beginning point being the southeast corner for Lot No. 104 and the northwestern corner for Lot
No. 105, according to plat showing Part I, Section 7, Becker Farms owned by Becker Farms, Inc,
by Cyril C. Waters, R.S. of record in Map Book 15, Page 64, Halifax Public Registry; thence from
said beginning point aong the origina lot line between Lots 104 and 105 N. 55° 15' E. 116.7 feet to
apoint; thence S. 36° 07' E. 10 feet to a point; thence along a new made line S. 57° 44' W 116.9 feet
to a point along the edge of the right of way for the cul-de-sac for Still Forest Place; thence along
the edge of the right of way for Still Forest Place five (5) feet in a northwesterly direction along a
curve to the left having aradius of fifty feet to the point of beginning, and containing 874 square feet
according to a plat titled “Plat Showing Property Conveyed to Charles Chike Anikwue and wife, Faye
Miller Anikwue by Marvin Lasaiter, Jr.” dated December 19, 1990, and done by Cryil C. Waters,
R.S. reference to said plat being hereby made for greater certainty of description.

Secured Creditor is now the holder of said mortgage and is entitled to enforce the terms thereof.

8. At dl times materia, Debtor wasin default of the payments and performance of obligations
to Secured Creditor.
9. Pursuant to 11 U.S.C. § 362(g) the burden is on Debtor to prove absence of cause and/or

adequate protection. This secured creditor's interest in the property is not adequately protected where, as
of October 19, 2004, Debtor is delinquent in the making of post-petition monthly payments as required for the
months of August, 2003 through October, 2004, inclusive, in the amount of $1,797.81 each; accruing attorneys
fees and costs of $700.00. Debtor has failed to make any offer of adequate protection.

10. Debtor has no equity in the property and the property is not necessary to an effective
reorganization. The value of the property as scheduled by Debtor is $194,000.00 subject to Secured Creditor's
mortgage in excess of $205,071.26.

The property is also subject to alien in favor of Athugla Bunch in excess of $15,000.00.
The burden is on Debtor to establish that this property is necessary to an effective reorganization.
11. Secured Creditor desires to protect its interest in the aforementioned property and requests

the Court to vacate the stay of actions and allow foreclosure pursuant to State law.



12. Secured Creditor has incurred and will incur legal fees and costs to protect and enforce its
rights in the subject property.
WHEREFORE, Secured Creditor, by its undersigned attorney, moves the Court for an order for

judgment that the automatic stay provided by 11 U.S.C. § 362(a) be modified so to permit the movant to

commence mortgage foreclosure proceedings under State law and for such other relief as may be just and

equitable.
Dated this _19th day of _ October , 2004.

WILFORD & GESKE

By /el James A. Geske
James A. Geske
Attorneys for Secured Creditor
7650 Currdl Blvd., Suite 300
Woodbury, MN 55125
651-209-3300
Attorney Reg. No. 14969X

THIS COMMUNICATION IS FROM A DEBT COLLECTOR ATTEMPTING TO

COLLECT A DEBT. ANY INFORMATION OBTAINED WILL BE USED FOR THAT
PURPOSE.
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Charles C. Anikwue
SSN XX X-XX-0881
Mary F. Anikwue
Faye M. Anikwue
SSN XXX-XX-3413
CASE NO. 04-50889 RJK
Debtor.

MEMORANDUM IN SUPPORT OF
MOTION FOR RELIEF FROM STAY

ARGUMENT
l. CAUSE EXISTS FOR THE GRANTING OF RELIEF FROM THE AUTOMATIC STAY
PURSUANT TO 11 U.SC. § 362(d)(1) WHERE THE INTEREST OF THIS SECURED CREDITOR IS
NOT ADEQUATELY PROTECTED.

Pursuant to 11 U.S.C. § 362(g) the burden is on Debtor to prove absence of cause and/or adeguate
protection. Secured Creditor's interest in the property is not adequately protected where:

1. As of October 19, 2004, Debtor is delinquent for post-petition monthly payments as required
for the months of August, 2003 through October, 2004, in the amount of $1,797.81 each; accruing attorneys
fees and costs of $700.00.

2. Debtor has failed to make any offer of adequate protection.

Furthermore, Debtor has failed to meet its contractual obligations to make payments as they become
due after the filing of the bankruptcy petition, which failure constitutes "cause" entitling the Secured Creditor
to rdief from the automatic stay under 11 U.S.C. § 362(d)(1). A continued failure by Debtor to maintain
regular payments to Secured Creditor is sufficient cause to entitle Secured Creditor to relief from the

automatic stay. See In re Taylor, 151 B.R. 646 (E.D.N.Y., 1993) and In re Davis, 64 B.R. 358 (Bkrtcy.

S.D.N.Y ., 1986).



1. THE AUTOMATIC STAY SHOULD BE MODIFIED PURSUANT TO 11 U.S.C. § 362(d)(2)
WHERE (1) DEBTOR DOES NOT HAVE ANY EQUITY IN THE PROPERTY, AND (2) THE
PROPERTY ISNOT NECESSARY TO AN EFFECTIVE REORGANIZATION.

The first requirement under § 362(d)(2) is met where the total of al the encumbrances against the
property is in excess of the value of the property. The value of the property as scheduled by Debtor is
$194,000.00 subject to Secured Creditor's mortgage in excess of $205,071.26.

The property is aso subject to alien in favor of Athugla Bunch in excess of $15,000.00.

The burden is on Debtor to establish that this property is necessary to an effective reorganization.

CONCLUSION

Secured Creditor is entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362(d)(1) for
cause, and where its interest in the secured property is not adequately protected. Secured Creditor is also
entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362(d)(2) where Debtor has no equity in
the property, and where the property is not necessary to an effective reorganization.

Secured Creditor respectfully requests an order of this Court modifying the automatic stay consistent

with the attached proposed Order.

Dated this_19th day of _ October , 2004.

WILFORD & GESKE

By /el James A. Geske
James A. Geske
Attorneys for Secured Creditor
7650 Currdl Blvd., Suite 300
Woodbury, MN 55125
651-209-3300
Attorney Reg. No. 14969X
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UNITED STATES BANKRUFICY COURT

DISTRICT OF MINNESQTA
In Re: CHAPTER 13 CASE
CASE NO. 04-30889 RJK
Charles C. Anikwne
85N XXX-XX-0851
Mary F. Anikwye
Faye M. Anikwue
8N 3OO-XX-3413 AFFIDAVIT QF
TINA BENTON

Diebtor.

Tina Benton, being first duly swarn on oath, deposes and states:
1. Thal she is the Bankruptcy Specialist of EMC Mortgage Corporation.

2 LaSalle Bank National Association as Trustee for certificatcholders of EMC Mortgage Loan Trust 2003-B,
Morigage Loan Pass-Through Certificates, Serics 2003-B, theough its servicing agent, EMC Mortgage Corporation, is now the
holder of a merlgage on real property in which the debtor has an interest. The debtor's indebtedness is evidenced by that
certain mortgage deed dated February 6, 1995, execated by Charles Chike Anikwue and Mary M. Anilowue, recorded February
10, 1998, 25 Document Mo, 0458414 The property i located in Ialifax County, North Carolina and is legaily described as
follows, to-wit:

TRAGCT ONE: All that certain lot or parce! of land 1ogether will all improvements thereon, in the City:of Raonoke
Rapids, Halifax County, North Carolina, designated as Lot No, ONE HUNDRED FOUR (104) according (o the “Plut
Showing Part 1, Section V, Becker Farm, owned by Becker Farms, Inc.” made by Cyril C. 'Waters, Registered
Surveyar, under date of October 9, 1977, and of record in the Office of the Register of Deeds for said Halifax County
in Map Book 18 at Page 64, and being the identical real property conveyed to Charles Chike Anikwue ot ux by deed
dated December 14, 1981, recorded in Buok 1156, Page 23, Halifax Public Regisry. Reference to said map ind deed is
hereby made for greater certainty of description.

TRACT TWQ: Beginming al a point in the northern right of way of Srill Forest Place, said beginning point being the
southeast corner of Lot Mo, 103 according to the plat showing part T, Section V, Becker Farms, Ine, by Cynil C.
Waters, Registered Surveyor, of record in Map Book 18, Page 64, Tlalifax Public Regisiry, Thenee along the northern
right of way of Stifl Forest Place, N: 882 46" W. 290 feet lo @ new iron pipe; thence a new made line through the
praperly of the Grantor N. 13° 35' E 15.35 feet to & new iron pipe in the dividing linc between Lots 103 and 104 on the
map hereinahove referred to; thence along said dividing line 3. 2° 45' W. 13.0 feet to the point of beginming and

being a triangular shaped tract at the southeast comner of said Lot 103; reference is also made to “Plat Showing a
Portoin of Lot 103, Part 1, Seetion V, Becker Farm Conveyed o Charleg Chike Anikwue and Fary Miller Anikwue by
Russell B. Lueas” by Cyril C. Warers, Registered Surveyor, under date of December 24, 1988 and beitig a portion of
that praperly conveyed to Charles Chike Anikwue et ux hy deed of Russell R. Lucas et ux daled Junuaey 10, 1989 and
recorded in Book 1442, Page 21, Tlalifax Public Registry. .

TRACT THREE: That certuin tract or parcel of 1and lying and being situated in the City of Ramoke Rapids, Roanoke
Rapids Township, Halitax County, North Carolina, and being more particularly described as follows: BEGINNING ata
point on the edge of the right of way for Sull Forest Place, said beginning point being the southeast comer for Lot

Mo. 104 and the northwestern corner for Lot Mo, 105, according to plat showing Part [, Section 7, Becker Farms
owned by Becker Farms, Inc, by Cyril C, Waters, R.5. ol record in Map Book 13, Page 64, Halifax Public Registry;
thence from said beginping point along the eriginal ot line between Lots 104 and 105 N. 55% 15'E. 116.7 fest to &
poinl; lhence 5. 36° 07 E. 10 feet to a point; thenee along a tew made ling 5. 57° 44' W 116.9 fect to a pomi along the
edpe of the right of way lor the cul-de-sac for Still Fotest Flace; thenee along the edge of the right of way far 5till
Forest Place five (5) feet in a northwesterly dircelion alang a curve to the left having a radius of fifty Beet Lo the point
of beginning, and contwining 874 square feet according (o a plar titled “Plat Showiny Properly Conveyed to Charles
Chike Anikwue and wife, Faye Miller Anikwue by Marvin Lasaiter, Jr.” dated December 19, 1990, and dons by Cryil
. Waters, R.§. refercnce 1o said plat being hereby made for greater certainly of description..

3. That she has Teviewed the account records relating 10 the Anikwue morigage loan, account nip. 5734801,
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4, Thal as of Septeber 17, 2004, the following amounts were owing on this account.
Unpaid Principal: $138,363.23
Interest through September 17, 2004 24.561.64
Auorney's Fees; 700.00
MNon-Escrow Advances: 1.290.60
Other Fees: 25.00
Escrow Balance: 20,128.79

TOTAL: 820507126
5. That the morlgage loan i5 delinquent for monthly moriguge payments for the months of August, 2003
through September, 2004 in the amount of §1,797 81 each.
6. This affidavil is given in support of the motion of La$alle Bank National Association as Trustee for

certificateholders of EMC Mortgage Loan Trust 2003-B, Mortgage Loan Pass-Through Certificates, Series 2003-B, through its
servicing agent, EMC Mortgage Corporation for relicf from the antomatic stay.

EMC MORTGAGE CORPORATION
'-\-Q &Q{\Nﬂ\ Ll

Tt Bankruptey Specialist

By

Hubscribed and sworn to before me

this s uf_\m 2004.
= CCo

Motary Public

LISA M. ELEY
Notary Public, Stals of Toxas
My Commision Expires 09-17-08




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Charles C. Anikwue
SSN XXX-XX-0881
Mary F. Anikwue
Faye M. Anikwue
SSN XXX-XX-3413
CASE NO. 04-50889 RJK

Debtor. UNSWORN DECLARATION
FOR PROOF OF SERVICE

Diana Waletzko, employed by Wilford & Geske, attorneys licensed to practice law in this Court, with
office address at 7650 Currell Blvd., Suite 300, Woodbury, Minnesota, declares that on October 19, 2004, |
served the annexed Notice of Hearing and Motion for Rdief from Stay, Memorandum in Support of Motion
for Relief, Affidavit of Tina Benton, and proposed Order to each person referenced below, a copy thereof
by enclosing the same in an envelope with first class mail postage prepaid and depositing the same in the post
office at Woodbury, Minnesota addressed to each of them as follows:

Charles C. Anikwue Michad J. Farrell
Mary F. Anikwue PO Box 519
PO Box 204 Barnesville, MN 56514
Hibbing, MN 55746
U.S. Trustee
Peter C. Greenlee 1015 U.S. Courthouse
Greenlee Law Office 300 South 4" Street
PO Box 1067 Minneapolis, MN 55415

Twig, MN 55791
Athugla Bunch
c/o James Craven Esq
PO Box 1366
Durham, NC 27702
And | declare, under penalty of perjury, that the foregoing is true and correct.

Dated this_19th day of _October , 2004.

/el Diana Waletzko
Diana Waletzko




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Charles C. Anikwue
SSN XXX-XX-0881
Mary F. Anikwue
Faye M. Anikwue
SSN XXX-XX-3413
CASE NO. 04-50889 RJK

Debtor. ORDER

The above entitled matter came on for hearing upon motion of LaSalle Bank National Association as
Trustee for certificateholders of EMC Mortgage Loan Trust 2003-B, Mortgage Pass-Through Certificates,
Series 2003-B, through its servicing agent, EMC Mortgage Corporation (hereinafter "Secured Creditor"),
pursuant to 11 U.S.C. § 362 on November 29, 2004, at U.S. Courthouse, 515 West First Street, Duluth,
Minnesota. Appearances were as noted in the record. The Chapter 13 Trustee filed her Report of Standing
Trustee in response to this motion. Based upon the evidence adduced at said hearing, the arguments of
counsel, and the Court being fully advised of the premises,

IT ISHEREBY ORDERED that Secured Creditor, its assignees and/or successors in interest, is granted
relief from the stay of actions imposed by 11 U.S.C. § 362 with regard to that certain mortgage deed dated
February 6, 1995, executed by Charles Chike Anikwue and Mary M. Anikwue, recorded on February 10,
1995, as Document No. 0458414 covering rea estate located in Halifax County, North Caroling, legdly
described as follows, to-wit:

TRACT ONE: All that certain lot or parcel of land together will all improvements thereon, in the City

of Raonoke Rapids, Halifax County, North Caroling, designated as Lot No. ONE HUNDRED FOUR

(104) according to the “Plat Showing Part |, Section V, Becker Farm, owned by Becker Farms, Inc.”

made by Cyril C. Waters. Registered Surveyor, under date of October 9, 1977, and of record in the

Office of the Register of Deeds for sad Halifax County in Map Book 18 at Page 64, and being the

identical real property conveyed to Charles Chike Anikwue et ux by deed dated December 14, 1981,
recorded in Book 1156, Page 23, Hdifax Public Registry. Reference to said map and deed is hereby



made for greater certainty of description.

TRACT TWO: Beginning at a point in the northern right of way of Still Forest Place, said beginning point
being the southeast corner of Lot No. 103 according to the plat showing part |, Section V, Becker Farms,

Inc. by Cyril C. Waters, Registered Surveyor, of record in Map Book 18, Page 64, Halifax Public

Registry. Thence along the northern right of way of Still Forest Place, N: 88° 46' W. 2.90 feet to a new

iron pipe; thence a new made line through the property of the Grantor N. 13° 35' E 15.35 feet to a new

iron pipe in the dividing line between Lots 103 and 104 on the map hereinabove referred to; thence along
said dividing line S. 2° 45' W. 15.0 feet to the point of beginning and being a triangular shaped tract at
the southeast corner of said Lot 103; reference is also made to “Plat Showing a Portoin of Lot 103, Part
I, Scetion V, Becker Farm Conveyed to Charles Chike Anikwue and Fary Miller Anikwue by Russell

R. Lucas’ by Cyril C. Waters, Registered Surveyor, under date of December 24, 1988 and being a
portion of that property conveyed to Charles Chike Anikwue et ux by deed of Russell R. Lucas et ux

dated January 10, 1989 and recorded in Book 1442, Page 21, Halifax Public Registry.

TRACT THREE: That certain tract or parcel of land lying and being situated in the City of Ranoke
Rapids, Roanoke Rapids Township, Haifax County, North Carolina, and being more particularly
described as follows: BEGINNING at a point on the edge of the right of way for Still Forest Place, said
beginning point being the southeast corner for Lot No. 104 and the northwestern corner for Lot No. 105,
according to plat showing Part |, Section 7, Becker Farms owned by Becker Farms, Inc, by Cyril C.
Waters, R.S. of record in Map Book 15, Page 64, Halifax Public Registry; thence from said beginning
point along the original lot line between Lots 104 and 105 N. 55° 15' E. 116.7 feet to a point; thence S.
36° 07" E. 10 feet to a point; thence dong a new made line S. 57° 44' W 116.9 feet to a point along the
edge of the right of way for the cul-de-sac for Still Forest Place; thence aong the edge of the right of
way for Still Forest Place five (5) feet in a northwesterly direction along a curve to the left having a
radius of fifty feet to the point of beginning, and containing 874 square feet according to a plat titled “Plat
Showing Property Conveyed to Charles Chike Anikwue and wife, Faye Miller Anikwue by Marvin
Lasaiter, Jr.” dated December 19, 1990, and done by Cryil C. Waters, R.S. reference to said plat being
hereby made for greater certainty of description

and may pursue its remedies under state law in connection with the subject note and mortgage deed.
Notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3),

this Order is effective immediately.

Dated:

Judge of Bankruptcy Court



